COMMENT

WRIT OF ERROR CORAM NOBIS*
The Supreme Court of Nebraska in a recent decision states that the question whether or not the writ of error coram nobis exists in Nebraska "presents alluring opportunities for a display of learning and research, not often offered in these practical times, but we must decline to enter the attractive field of its discussion for the reason that it is not necessary for the proper disposition of the case before the court."' The issue of the applicability of the writ in Nebraska has been raised in two cases, but both cases were disposed of without deciding the question on the ground that, even though the writ did exist, the facts asserted by the applicant did not make out a case for granting the writ. 2 Both of the cases were criminal cases, the problem apparently never having been raised as to its existence in civil practice.
The writ of coram nobis was a common-law writ, the purpose of which was to correct a judgment in the same court in which it was rendered. 3 In the United States, the writ is usually called coram nobis, although a few cases use the terms "coram nobis" and "coram vobis" indiscriminately. In England the writ was called "coram nobis" or "coram vobis" depending upon whether the proceedings were in the King's Bench or the common Pleas, because the record was stated to remain before us (the King) if in the former, and before you (the *This comment is reprinted from the Nebraska Law Bulletin with the permission of the editors of that periodical.
1 State v. Boyd, (1928) Cole v. State, (1920) 104 Neb. 780, 178 N. W. 635; State v. Boyd, (1928) judges) if in the latter. In the United States coram nobis has sometimes been distinguished from coram vobis in that the former is applied for in the same court in which the judgment was rendered, and the latter in a superior court.
Although the writ coram nobis is referred to as a writ of error, it is to be sharply differentiated from the 6rdinary writ of error. The ordinary writ of error is brought for an alleged error of law apparent on the record, and takes the case to an appellate court, which decides the question and affirms or reverses the judgment. The writ of coram nobis lies as to errors of fact not apparent on the record in the same court in which the judgment was rendered, in order that that court may correct the error, if there be such, and revoke the judgment, or affirm it if there be no error. At common law no motion for a new trial lay in felony cases, the only relief being a pardon as to error of law, and the writ coram nobis for errors of fact.
It has often been asserted that due to the development of statutory remedies, such as motion to set aside a judgment, motion for a new trial, and appeal, the writ coram nobis has become obsolete, or nearly so. If the legislature has adopted a criminal or civil code intended to be complete and exclusive as to procedure, and the writ is not mentioned, it is arguable that the writ no longer exists. It has also been asserted that its use in civil cases is quite common, but that it is seldom resorted to in criminal cases, 4 although exactly the contrary has occasionally been asserted. 5 Up to 1897 the overwhelming majority of supreme court cases involved its application i civil practice, there being only nine criminal cases. 6 Since that time, however, the number of criminal cases has increased, so that in recent years there has been a slight preponderance of criminal cases. A reading of these cases reveals that much the greater expansion in the scope of the writ has occurred in the criminal cases.
It is fundamental that coram nobis lies only in the same court which rendered the judgment, preferably to the same 42 R. C. L. 305. judge, who decided the case, 7 since he is the most familiar with the facts, and is most likely to know whether the allegedly new facts were in issue at the trial. The writ does not lie in an appellate court like the ordinary writ of error. Suppose, however, that there has been an appeal and the judgment has been affirmed. In that case it has generally been held that writ no longer issues in the trial court, since the judgment is now that of the appellate court. 8 Hence the writ will issue in the trial court only upon application to the appellate court for permission to apply to the trial court for such relief. 9 The application to the appellate court in such case must set out in detail the basis of the applicant's claim. An application merely stating the conclusions of the applicant is not sufficient. It has been held that the writ does not apply in equity cases.' 0 It has sometimes been asserted that the writ is not one of right, so that a ruling of the trial court refusing the writ will not be reviewed. This does not seem to be the correct view, however. What the courts mean when they say that the writ does not lie of right is that the writ will not be granted on a mere application for it. That is to say, the application must be supported by such affidavits or oral evidence as make it appear with reasonable certainty that there has been some error of fact, and that it is not merely sought for delay. 1 If the application is thus supported, and there is then a refusal of the writ, it would seem that the appellate court may reverse the denial as error.
12
The correct practice in obtaining the writ in a criminal case is by a motion for the writ, and notice thereof served on the county attorney. It is a proceeding in the principal case and not an independent suit against the state. Hence the title of the principal case should be retained in moving for the writ, although this is not the universal practice.'
3
The prosecuting attorney may attack the writ by demurrer, plea of nullo est erratum, pleading in confession and avoidance, making an issue of fact by traversing the declaration, or by motion to dismiss. 14 There is no right to a jury trial, the court usually hearing the evidence. 15 The applicant usually supports his motion by affidavits and the prosecuting attorney meets these with counter affidavits.
Doubtless the most difficult and at the same time the most important question in connection with the writ is that of its scope. The object of the writ is to bring before the court which rendered the judgment matters of fact which, if known at the time the judgment was rendered, would have prevented the judgment. It does not lie for an error of law, the remedy there obviously being that of the ordinary writ of error or appeal.
16
Hence no matter how significant the facts alleged are, if they were in issue, an erroneous application of the law to such facts is not a ground for the writ. The customary statement of the doctrine is that the writ lies in cases of the infancy of a defendant who appeared only by attorney without the appointment of a guardian, the coverture of a woman in states where she is not given the power by statute to sue or defend without her husband and the husband is not joined with her, the death of a party before the judgment was rendered, and, according to some cases, the insanity of a party at the trial. 17 The earlier cases enunciated the doctrine that error in the process was a ground.' 8 Most of the cases laying down these rules have been civil cases, and analysis of their content shows their obvious applicability to civil practice. Other civil cases allow the writ to review a judgment rendered without notice, 19 or where, through fraud of the attorney of the plaintiff in the case, a default judgment has been taken as for a failure to keep a promise to file defendant's answer, or where 's Dobbs v. State, (1900) the clerk fails to file defendant's answer, or any vital jurisdictional defect not apparent on the record.
The criminal cases on the scope of the writ often merely recite the instances where the writ is appropriate in civil situations. 20 The writ has also been held to lie in certain other typical situations. In the days of slavery it was held to lie to release a slave imprisoned in the state penitentiary, slaves not being subject to such imprisonment. 21 It has also been allowed to release a person under eighteen years of age from the state prison, such persons not being subject to that kind of imprisonment. 22 A number of cases grant the writ where the defendant was insane at the time of judgment. 23 One of the most important cases of its application is that where the defendant was forced through well founded fear of mob violence to plead guilty. This rule was first laid down in an early Indiana case, 24 and has been followed in leading Kansas decisions. 25 It has been repeated as dictum by numerous other courts. 26 An interesting problem might arise if the defendant sought the writ on the 20 One of the few cases distinguishing the application of the writ in criminal cases with a list of the cases where it lies, is the excellent opinion of Whitfield, P. T., in Lamb v. State, (1926) ground of duress on the part of officers of the law-would the writ lie on the ground of the use of the third degree ? 27 The great weight of authority is to the effect that the writ will not lie on the ground of newly discovered evidence. 2 8 One reason is that the remedy of motion for new trial is usually available, although it should be noted that the time in which such motion can be made is usually limited. But perhaps the more basic reasons are that litigation would never be terminated, and that there would be strong possibilities of perjury, since the defendant, having testified falsely at one time, is likely to testify falsely again at a later time. It is also fundamental that the writ does not lie as to an issue which was adjudicated at the trial. Hence, if the newly discovered evidence goes to such issue, it is no ground for the writ. On the other hand, if the new facts go to some issue that was not litigated, they may under some circumstances be a ground for the issuance of the writ. 29 If such new facts would have caused a different decision if known to the court, then the writ should lie. That is to say, the new facts must have to do with the actual guilt of the defendant and not some collateral matter. 3 0 They must not be such as would merely compel a reversal and new trial. Hence 27 For a case allowing the writ because of duress by an officer of the law, see Rhodes v. State, (1927) misconduct by a juror, 3 ' or the insanity of a witness, even though the prosecuting witness, are not proper grounds. 32 The writ does not lie as to facts or circumstances arising after judgment. 33 The Indiana court has opened up rather wide possibilities of the use of the writ in announcing the doctrine that the writ may lie on the ground of newly discovered evidence, if such evidence is of such a nature that not to permit its consideration would result in a substantial miscarriage of justice.
34
The court has been meticulous in later decisions in holding that it is not every case of newly discovered evidence that will warrant the writ, and that each case must be considered on its Davis v. State, (1928) 200 Ind. 88, 161 N. E. 375, "And we do not undertake to lay down a general rule of law that a writ of error coram nobis should be granted whenever a material witness recants and admits perjury, but in the sound discretion of the court, where, as here, it appears that the verdict most probably would have been rendered ex-facts. 35 The Indiana dbctrine has not as yet received support in other jurisdictions.
It does not always follow from the fact that there were errors of fact as to non-adjudicated issues, which would have altered the judgment had they been called to the attention of the court, that a case is made out for application of the writ. If it appears that the defendant knew of such facts, but failed to disclose them to the court, or that the defendant might, by the exercise of diligence have discovered such facts, the writ will be refused.
3 6 The writ is not confined to the same term of court as are the other available statutory remedies. The cases are in conflict as to the application of the statute of limitations to the writ. Whether the writ coram nobis lies in Nebraska is, as has been seen, still undecided, no petitioner having as yet made out a case on the facts which would warrant its issuance. Assistance in deciding the problem may best be gotten from comparing the results arrived at in other jurisdictions. Most states have adopted remedies, both in civil and in criminal practice, which in large part serve the same purpose as coram nobis. Nebraska has not been behind other states in these matters. The general view of other states seems to be that the adoption of statutory cept for such testimony and that there is a strong probability of a miscarriage of justice unless the writ is granted, it should be granted." Pemberton, T., dissenting in Humphreys v. State, (1924) (Ind. 1931) 177 N. E. 60 , where the court said that it did not "undertake to lay down a general rule of law that a writ of error coram nobis should be granted whenever a material witness recants and admits perjury. There is no form of proof so unreliable as recanting testimony. The writ is issued to correct errors of fact where there is a strong probability of a miscarriage of justice, unless the writ is granted, and each case must necessarily be controlled by its particular facts."
36 State v. Boyd, (1928) remedies results in the writ coram nobis to that extent being superseded, but that the writ is still applicable to cases where the new remedies do not go so far as the writ itself. The federal district courts and twenty states have decisions in criminal cases involving the existence of the writ.
38
The federal courts have never asserted outright that the writ lies in no criminal case, although their language has leaned in the direction of treating it as obsolete.
39
The Iowa, 40 40 Boyd v. Smith, (1925) See also Coppock v. Reid, (1920 ) 189 Ia. 581, 178 N. W. 382, 10 A. L. R. 1407 , noted in (1920 6 Iowa L. Bul. 119, holding that writ did not lie to expunge false testimony from record of trial at which plaintiff was convicted of cheating, and that writ would not lie at a later term.
41 Commonwealth v. Sacco, (1927) 261 Mass. 12, 158 N. E. 167, certiorari denied, (1927) 275 U. S. 574, 48 S. Ct. 17, 72 L. ed. 434, holding obsolete in capital cases. "We are of the opinion that the writ of error coram nobis at common-law has become obsolete in view of the express purpose of the legislature as manifested by the statute." Commonwealth v. Phelan, (Mass. 1930) 171 N. E. 53, writ held not to lie in any criminal case.
42 Dewey v. Smith, (1930) State v. Hayslip, (1914) In view of the extensive and liberal provisions in Nebraska with respect to new trials, 6 o and for vacation or modification of judgments at a subsequent time, 6 1 it is doubtful whether the writ of coram nobis lies in civil cases in Nebraska. There have been no supreme court cases involving civil cases. It is arguable, however, that possibly the writ still exists under the following provisions of the Civil Code of Civil procedure: "If a case ever tended to apply is wise and salutary, but its scope cannot be extended without grave danger of its becoming a menace to the enforcement of the law, an ever ready barrier for the obstruction of justice and the vehicle for the escape of the guilty. The courts and the lawmakers of the country should therefore carefully guard the extent of its application, and confine it to those well fixed purposes for which it was originally intended, and beyond which the courts and lawmakers in the past have not allowed its use."
See also, Wilson v. State, (1907) 46 Wash. 416, 90 Pac. 257. "It is contended by the respondent that the writ of coram nobis is obsolete in this state. While it is true that our Code has made many provisions for appeal which, did not exist at the common-law, we are not prepared to say that the statutes have abrogated all the rights which the common law bestowed upon defendants in criminal actions." The court also pointed out in the case just cited that the writ still exists in many code states. Humphreys v. State, (1924) Neb. Comp. Stat. 1929 , Secs. 20-2001 to 20-2009 
